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IN THE CLAIMS COMMISSION OF THE STATE OF TENNESSEE 
MIDDLE GRAND DIVISION 

 
CURTIS PIERCE,    )  
HANNAH PIERCE,    ) 
       ) 
Individually and next of kin to  ) 
       ) 
STEVEN PIERCE,     ) 
       ) 
Deceased      ) 
       ) CLAIM NO. T2019785-1 
 Claimants,     ) 
       ) 
V.       )  
       ) 
STATE OF TENNESSEE   ) 
       ) 
 Defendant     ) 
__________________________________________________________________ 
 

COMPLAINT 
__________________________________________________________________ 

 
1. Curtis and Hannah Pierce bring this action following the 

tragic death of their two-year-old son, Steven James Pierce, at Cummins 

Falls State Park, during a flash flooding episode on Sunday, June 9, 2019.  

The State’s negligence and gross negligence in this case stem from a 

series of human errors in the maintenance, design, management, 

operation, control, and construction of the park in:  
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a. its failure to install a stream gauge water measurement 

system following the deaths of two people in 2017, despite the 

State’s public statements (through the Tennessee 

Department of Environment and Conversation, “TDEC”) that 

it would install such a system;  

b. its decision to open the park on Sunday, when rain was 

in the forecast, after the park had been closed for rain the 

previous two days; 

c. its decision to keep the park open, despite receiving a 

call from the National Weather Service at approximately 

12:30 p.m. on Sunday that rain was coming to the park area;  

d. its failure to provide life jackets or flotation devices at 

the scene of the flash flooding (life jackets are available in the 

park, and Steven Pierce was wearing one that day; but guests 

must return the life jackets before they have safely exited the 

flash-flooding zone);  

e. its decision to remove life jackets from park visitors, 

including children, by requiring visitors to return the life 

jackets despite knowledge of imminent danger from flooding; 
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f. its decision to misdirect Curtis Pierce away from an exit 

path to safety (high ground) (while he was carrying his son) 

thereby trapping him and his son in floodwaters;  

g. its failure to follow TDEC regulations and duties, 

including: failing to close the park for the protection, safety 

and welfare of persons on the property (TDEC RULE 0400-

02-02-.06 CLOSING OF AREAS); and failing to regulate and  

provide a safe condition for the protection of public health and 

safety in the swimming hole/beach area at Cummins Falls 

(TDEC RULE 0400-02-02-.26  SWIMMING AND BATHING); 

and 

h. its undertaking and assumption of a duty to make the 

park safe for park visitors to use the falls; and its subsequent 

breach of that duty. 

PARTIES 

2. Curtis and Hannah Pierce are adult citizens of Lyon County, 

Kentucky.  They are the parents of Steven Pierce, a minor. 

3. Steven Pierce was two years old at the time of his tragic death.  

He is survived by his parents, Curtis and Hannah Pierce. 
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4. The State of Tennessee owns Cummins Falls State Park, the 

property at issue in this litigation. TDEC (Tennessee Department of 

Environment and Conservation), an agency and department of the State, 

operates, maintains, and controls Cummins Falls State Park.  

JURISDICTION AND VENUE 

5. The State has waived immunity for these claims pursuant to: 

a. T.C.A § 9-8-307(a)(1)(C) (“Negligently created or 

maintained dangerous conditions on state controlled real 

property”); and  

b. T.C.A. § 9-8-307(a)(1)(E) (“Negligent care, custody and 

control of persons”).  

6. Venue is proper in the Middle Grand Division of the 

Tennessee Claims Commission as the events at issue in this litigation 

occurred in Jackson County, Tennessee, in the Middle Grand Division. 
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FACTUAL BACKGROUND 

7. On Sunday, June 9, 2019, Curtis and Hannah Pierce traveled 

with Steven Pierce, their two-year-old son, to Cummins Falls State Park 

in Jackson County, Tennessee. 

8. The Pierce family drove from their home in Eddyville, 

Kentucky to Cummins Falls.  They had never been to Cummins Falls 

before. 

9. Darren Pierce, Curtis’s brother, and Michael Oswald, a family 

friend, traveled with the Pierce family.   

10. The park had been closed the previous two days (June 7-8) 

because of rain. 

11. Rain was in the weather forecast for Sunday, June 9, 2019. 

12. In fact, at approximately 12-12:30p.m. on Sunday June 9, 

2019, the National Weather Service called park officials and specifically 

advised that rain was coming to the park area.   

13. According to reports, “Meteorologist Faith Borden with the 

National Weather Service in Nashville said her office first notified the 

park around noon Sunday that rain was on its way.” (TENNESSEAN.COM, 

Cummins Falls has claimed 3 lives in 2 years. What safety measures are 
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in place?, published June 10, 2019, available at 

https://www.tennessean.com/story/news/2019/06/10/cummins-falls-tn-

park-flood-safety/1408288001/, last visited October 1, 2019.) 

a. Despite knowledge that rain was headed to the park, 

and despite the rainfall that had accumulated over the 

previous two days during which the park was closed, park 

officials were negligent in deciding to open the park on 

Sunday, June 9, 2019. 

b. And despite receiving a call around 12:30 p.m. that rain 

was coming to the park, park officials were negligent in 

deciding to keep the park open and in requiring park visitors 

to remove and turn in life jackets despite knowledge of the 

potential for flooding.  

14. The Pierce family arrived at the Falls around 2:00 p.m.  

15. Upon entering the park, the Pierce family encountered Park 

Rangers, who instructed the Pierce family to “be safe” and to “get out of 

the water if you hear the whistle blow.” The Pierce family relied upon the 

Park Rangers and the State for their safety and relied upon the 
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assurance and representation that adequate warnings would be provided 

by Park Rangers.  

16. These Rangers did not advise the Pierce family that the Falls 

were potentially unsafe for a child of Steven’s age. 

17. In fact, several other children were present in the park that 

day.   

18. The weather at that time was a light drizzle, sprinkling off 

and on. 

19. Around 3:00-3:30 p.m., Curtis Pierce arrived at the falls areas 

of the park with Steven Pierce, Darren Pierce, and Michael Oswald.  The 

weather was clear at that time. 

20. By this time, Hannah Pierce had taken her infant daughter, 

Martha, back to Mr. Oswald’s truck to care for her. 

21.   The hike to the swimming area of the Falls involves two 

parts.  The first part, the Blackburn Fork River Trail, is approximately 

.55 miles and leads to the water.   

22. The second part, called the Falls Route, is approximately .5 

miles and proceeds along the water’s edge.  (See attached Exhibit A, Map 

of Cummins Falls.)   



 8 

 

Detail: Map of Cummins Falls (Source: TNSTATEPARKS.COM) 

23. The red star on the above map indicates the “Trail Waypoint” 

where the Falls Route begins.  According to the map compiled by 

“TDEC/State Parks staff,” the Falls Route “includes wading in water and 

stepping on uneven surfaces.”  (Exhibit A.) 
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24. The Falls Route is in the path of flash flood waters, when the 

occur, as they did on Sunday, June 9, 2019.   

25. As part of its day-to-day operation and maintenance of the 

park, The State (TDEC) provides life jackets and flotation devices at the 

Falls, but the location where such life jackets are provided is at the base 

of the Falls, adjacent to the swimming hole area.  (See Collected 

Photographs, Exhibit B.)  

 

Life jackets provided at the base of the Falls, immediately adjacent to 
the swimming hole. 
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Approximate location of life-jacket station, immediately adjacent to the 
Falls swimming area, at the end of the Falls Route hike. 

 
26. Life jackets are not provided at the Trail Waypoint. 

27. Instead, life jackets are provided only at the end of the Falls 

Route hike. 

28. Because life jackets are not provided at the Trail Waypoint, 

guests at the park must make the ~1/2-mile hike along the Falls Route, 

“wading in water and stepping on uneven surfaces,” to and from the Falls 
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without a flotation device or life jacket, even though the Falls Route is in 

a flash flooding zone. 

29. On Sunday, June 9, 2019, Curtis Pierce placed a State-

provided life jacket intended for small children on Steven Pierce. 

 

Curtis Pierce and Steven Pierce at the Falls on Sunday, June 9, 2019.  
The word “School” is visible on the floatation device in the left-hand 

photo, indicating the device is properly worn. 
 

30. At approximately 5:00 p.m., Curtis and Steven Pierce, along 

with Darren Pierce and Michael Oswald, began to make their way out of 

the park. 
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31. Curtis Pierce, as required by the State, returned the life 

jacket to the life jacket station adjacent to the Falls.  He then began to 

walk along the Falls Route back to the Trail Waypoint with Steven 

Pierce in his arms. 

32. Suddenly, Park Rangers blew their whistles.  Floodwaters 

had begun to pour over the falls. 

33. The Rangers blew their whistles to alert guests of an 

emergency situation requiring evacuation of the Falls area.   

34. The Rangers told park guests to get out of the water and to go 

back towards the Trail Waypoint.  Curtis and Steven Pierce began 

making their way to the Trail Waypoint  

35. Curtis and Steven Pierce were ahead of Michael Oswald and 

Darren Pierce on the route back towards the Trail Waypoint. 

36. Park Rangers then changed their instructions, telling guests 

to seek high ground instead.  

a. At the time, there were no clear markings indicating high 

ground safety zones. 

37. Michael Oswald called to Curtis to try to convey the new 

instructions from the Rangers.  
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38. When Michael Oswald turned to Curtis, he saw Curtis trying 

in vain to grab on to rocks.  Then he saw the current of floodwaters take 

Curtis and Steven and sweep them away around the bend.   

39. Steven Pierce was swept from Curtis’s arms.  This was the 

last time Curtis saw his son alive. 

40. Curtis Pierce was then stranded by himself for roughly three 

to three and a half hours before he was rescued.  He finally reached safety 

around 8:30 p.m. 

41. Hannah Pierce was waiting at the ranger station during the 

ordeal.  During the hours that passed before Curtis returned, she was 

extremely fearful that something terrible had happened. 

42. Hannah Pierce was present in the park during the entire 

episode and had an experiential perception that something awful had 

happened to her husband and her son.   

43. When Curtis returned to the ranger station without Steven, 

her worst fears were confirmed.   

44. As a result of this unfortunate episode, Hannah Pierce has 

suffered severe emotional injuries and has sought counseling treatment. 
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45. The rangers were unable to find Steven on the night of 

Sunday, June 9, 2019. 

46. The Pierce family were instructed to return in the morning. 

47. The Pierce family drove back to Nashville and stayed in a 

hotel. 

48. On Monday morning, at approximately 7:48 a.m., Hannah 

Pierce received a phone call from a Park Ranger.  Ms. Pierce asked the 

ranger “is he ok?” 

49. The ranger responded, “Ms. Pierce, he’s dead.” 

50. Curtis and Hannah Pierce drove to Anderson – Upper 

Cumberland Funeral Home in Jackson County, Tennessee 

51.   At the funeral home, Curtis and Hannah Pierce saw Steven, 

dressed in clothing the funeral home provided, lying in a casket. 

52. On June 14, 2019, the Pierce family buried Steven James 

Pierce. 

  



 15 

PRIOR DEATHS AND INCIDENTS AT CUMMINS FALLS 

2017 Flash Flood  

53. Steven Pierce was the third person to die in a flash flood at 

Cummins Falls in two years.  (HERALD-CITIZEN.COM, TDEC mulls 

Cummins Falls monitoring system, published June 13, 2019, available at 

http://herald-citizen.com/stories/tdec-mulls-cummins-falls-monitoring-

system,35477, last visited October 2, 2019.) 

54. In 2017, 73-year-old Peggy McDaniel of Paris, Tennessee, died 

after being swept away in a flash flood at Cummins Falls. Another 

woman, 45-year-old Lisa Michelle Hillian of Sale Creek, Tennessee, also 

died during the search for McDaniel.  (TENNESSEAN.COM, Cummins Falls 

drowning: What we know about search and recovery of Steven Pierce, 

published June 10, 2019, available at 

https://www.tennessean.com/story/news/2019/06/10/cummins-falls-

rescue-2-year-old-boy-missing/1406830001/, last visited October 2, 2019.) 

a. According to an analysis by Tennessee Tech’s Earth 

Sciences professor Evan Hart, the 2017 flood was caused by 

rainfall occurring mostly upstream from Cummins Falls, 

leaving little to no warning to park visitors. 
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b. According to Meteorologist Faith Borden with the 

National Weather Service, the rainfall in the 2017 episode 

was 1 to 2 inches.  On Sunday, June 9, 2019, the rainfall was 

0.9 inches.  It took only two minutes for the water to “rise to 

dangerous levels” on Sunday, June 9, 2019.  The area usually 

needs more rain for flooding to occur, but National Weather 

Service Meteorologist Brittany Whitehead stated that 

previous rains likely contributed to the high water during the 

June 2019 flooding episode.  (LEXINGTON HERALD-LEADER, 

Water got ‘out of control’ at Tennessee state park. Kentucky 

toddler found dead, published June 10, 2019, available at 

https://www.kentucky.com/news/state/kentucky/article23138

3873.html, last visited October 2, 2019.) 

55. According to reports, Peggy McDaniel and Michelle Hillian 

were the “fourth and fifth deaths at the falls since it became a state park” 

in 2011.    (HERALD-CITIZEN, Funerals for two victims at Cummins Falls 

this week, published July 11, 2017, available at http://herald-

citizen.com/stories/funerals-for-two-victims-at-cummins-falls-this-

week,22143, last visited October 2, 2019.) 
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56. During the 2017 incident, as with the 2019 incident involving 

Steven Pierce, the weather was clear at the time the flash flooding began.  

(ROANE COUNTY NEWS, Heroes take the Falls; Cummins hike turns water 

rescue after flash flood hits area, published July 16, 2017, “By the time 

they had reached the park the rain was gone and it was a beautiful sunny 

afternoon . . .  Park officials estimated that water rose five feet in less 

than five minutes.”) 

Proposed Water Measurement System Never Implemented 

57. Following the 2017 incident, in which two people died and at 

least 40 others had to be rescued, the “park announced plans then to 

install water gauges and cameras to better monitor the rising water 

levels upstream, with hopes to prevent this type of situation happening 

again.”  (TENNESSEAN.COM, No open date set for gorge at Cummins Falls 

as state works on monitoring system, published August 10, 2019, 

available at 

https://www.tennessean.com/story/news/2019/08/10/cummins-falls-

gorge-tennessee-still-closed-safety-project-underway/1859725001/, last 

visited October 3, 2019.) 
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58. Jim Bryson, TDEC’s Deputy Commissioner for Parks and 

Conservation, publicly stated that “a warning system was identified, 

funded and requested through partnership with parks and Tennessee 

Tech University. The process was moving forward using a system 

Tennessee Tech recommended, because they were currently using the 

system in other capacities.”   

59. But the project was never implemented.  According to the 

Tennessean, “the state opened the project up to bidders.  After a series of 

emails between procurement officials and Tennessee Tech about potential 

suppliers, the process stalled, Bryson said.”   

60. TDEC Commissioner David Salyers publicly stated: “when I 

learned the system was not in place, I was very frustrated.”   

61. Four members of the Tennessee Legislature wrote Deputy 

Commissioner Bryson a letter on June 11, 2019, demanding to know why 

the system had not been put in place.  (Exhibit C, Lawmakers’ Letter to 

TDEC.) 

62. The letter read, in full: 

In 2017, your department announced plans to install a 
warning system at Cummins Falls State Park to better 
monitor the gorge’s rising water levels.  
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It is now June 2019, another life has been lost and the 
warning system has still not been installed.  
 
After the last death, it was our understanding that a 
system would be implemented in an effort to prevent 
further deaths.  
 
Why has this warning system not been installed at 
Cummins Falls State Park?  
 
It is past time to make installing a warning system a 
priority.  
 
We cannot continue losing precious lives at one of 
Tennessee’s most visited parks.  
 
We ask for your immediate attention to this matter and 
prompt installation of a warning system before more 
lives are lost.   

 
63. The reference in the letter to “another life” that “has been lost” 

was to the life of Steven Pierce.  

64. An August 15, 2017 Memorandum (Exhibit D, August 2017 

Internal Memorandum) confirms the lawmakers’ above assertions 

regarding a planned warning system.  The August Memorandum, drafted 

by Evan Hart and Joseph Asante of the Earth Sciences Department at 

Tennessee Tech University, was sent to Tennessee State Parks, TTU 

Water Center, and TTU College of Arts and Sciences.  
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65. The August Memorandum had the subject “Proposal for a 

Cummins Falls State Park and Window Cliffs State Natural Area Flash 

Flood Warning System.”  The memo stated: “there is evidence that 

flooding on these streams does occur with enough frequency to warrant a 

warning system.”   

66. The memo also proposed the stream gauge warning system 

referenced in the lawmakers’ letter.  The authors of the memo proposed 

that “a network of stream gages1 be permanently established on these 

streams in order to reduce the risk of flash flooding for state park visitors.  

When fully operational, the flash flood warning system should provide 1 

to 2 hours of advanced warning [to the Park Rangers] of an impending 

flash flood.  This time window can be used by park officials to enact safety 

measures (evacuation, shelter in place, get to high ground, etc.).” 

67. Had the warning system as designed and planned been in 

place in June 2019, it would, based on the August Memorandum, have 

	
1  The United States Geological Survey uses the spelling gage instead of 
gauge.  (USGS.GOV, Why does the USGS use the spelling "gage" instead 
of "gauge"?, available at https://www.usgs.gov/faqs/why-does-usgs-use-
spelling-gage-instead-gauge?qt-news_science_products=0#qt-
news_science_products, last visited October 3, 2019.) 
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provided “1 to 2 hours of advanced warning” and saved the life of Steven 

Pierce. 

68. The memo proposed contracting with a company called 

Intermountain Environmental.  The total estimated cost of the proposal 

was $37,000.  (Id., Exhibit D.)  

69. On September 13, 2017, approximately one month after the 

August Memorandum was drafted, Ray Cutcher, the Park Manager at 

Cummins Falls State Park, forwarded the August Memorandum to Mike 

Robertson, Director of Operations for Tennessee State Parks, as well as 

to Christopher Padgett, Area Manager for Tennessee State Parks Area 3.  

(Id., Exhibit D.)   

70. Mr. Cutcher stated that he had been “holding” the August 

Memorandum “before sending it” because he was “having some 

additional conversations” with other stakeholders regarding funding. 

(Id., Exhibit D.)   

71.   Emails obtained from TDEC via an Open Records Request 

do not contain any further emails on this stream gauge warning system 

until May 25, 2018, over nine months after the August Memorandum had 

been circulated. 
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72. On May 25, 2018, Ian Jakul, TDEC’s Assistant Director of 

Grants and Contracts Management TDEC Office of Property and 

Procurement, sent an email to Evan Hart and Alfred Kalyanapu, a 

professor of Civil and Environmental Engineering at Tennessee Tech, 

asking if they could “explain why this vendor [Intermountain 

Environmental] would be the one necessary for the project?”  (Exhibit E.) 

73. After several emails back and forth, Ian Jakul proposed using 

a different company, Sutron, to install the gauge system (Exhibit E, May 

30, 2018 email). 

74. Mr. Kalyanapu responded: “I have not worked with Sutron, so 

I don’t know about them. I don’t see an issue working with them. 

However, I do want to mention that in the proposal we submitted to you, 

we got technical information and inputs of system configuration and cost 

estimates from Intermountain Environmental. I reached out to them 

because of my on-going collaboration with them. I will leave it up to Dr. 

Hart for his recommendation, as he is the PI of this proposal.”  (Id., May 

31, 2018 email.) 

75. There was no further response from Mr. Jakul or anyone else 

at TDEC.   
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76. No one from TDEC followed up on the state of the stream 

gauge proposal. 

77. The stream gauge system was not implemented. 

EVAN HART RENEWS CALLS FOR STREAM GAUGE SYSTEM  
IN APRIL 2019 

 
78. In April 2019, Professor Hart was a presenter at the 

Tennessee Water-Resources Symposium.  Mr. Hart gave a presentation 

titled: “Analysis of the July 5, 2017, Flash Flood at Cummins Falls State 

Park and Proposal of a Flash Flood Warning System.”  (Exhibit G, Evan 

Hart’s Analysis.) 

79. In his analysis, Professor Hart observed: “Stream gauges 

upstream from the Park would have given officials crucial information 

about the timing of the flash flood and its arrival at Cummins Falls.”  (Id., 

Exhibit G.)   

80. Professor Hart renewed the call for a stream gauge system, 

stating:  

We propose that a network of stream gages be 
permanently established on these streams in order to 
reduce the risk of flash flooding for state park visitors. 
When fully operational, the flash flood warning system 
should provide 1 to 2 hours of advanced warning of an 
impending flash flood. This time window can be used by 
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park officials to enact safety measures (evacuation, 
shelter in place, get to high ground, etc.). 

 
81. The language of this proposal is identical to that of the August 

2017 Memorandum, (Exhibit D) in which Professor Hart had made 

exactly the same recommendation, nearly two years earlier. 

82. Despite Professor Hart’s renewed call in April 2019 for the 

stream gauge system, the system was not implemented. 

83. Steven Pierce died ~60 days later. 

 
SAFETY CHANGES MADE AFTER STEVEN PIERCE’S DEATH 

84. In stark contrast, after Steven Pierce died, TDEC 

implemented the stream gauge system at a rapid pace. 

85. On June 17, 2019, just eight days after Steven Pierce died, 

TDEC sent a purchase order contract to Intermountain Environmental 

for the stream gauge system, the same company that had originally been 

suggested by Professors Hart and Kalyanapu in 2017.  (Exhibit F, Open 

Records Response, June 17, 2019 email from Tina Pennington to Josh 

Hanks., Page 91.) 

86. On July 7, 2019, Josh Hanks, of Intermountain 

Environmental, flew to Nashville.  Mr. Hanks met Evan Hart at 
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Cummins Falls on Monday, July 8, 2019. (Exhibit F, July 2, 2019 email 

from Evan Hart to Josh Hanks, Page 114.) 

87. Cummins Falls was re-opened to the public on Wednesday, 

August 14, 2019, with the stream gauge system in place.  

(TENNESSEAN.COM, Cummins Falls gorge to reopen with new safety 

measures after death of 2-year-old, published August 13, 2019, available 

at https://www.tennessean.com/story/news/2019/08/13/after-cummins-

falls-tennessee-death-gorge-reopen-new-regulations/1996279001/, last 

visited October 3, 2019.) 

88. The park had been closed following the death of Steven Pierce.   

89. It took a total of 66 days following Steven Pierce’s death to 

implement the stream gauge system, as well as other safety measures.  

90. The park re-opened in August 2019 with a long list of safety 

improvements, none of which was in place at the time of Steven Pierce’s 

death. 

91. On August 13, 2019, TDEC issued the following statement, 

available on the TN.GOV website, describing safety changes.  According to 

the statement: 

[New] additions will include new policies for minors, 
additional signage, additional safety-related 
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information on the Cummins Falls State Park webpage, 
a safety education video for public viewing at the park, 
real-time weather monitoring, water monitoring, refuge 
areas in case of an evacuation, and increased personnel. 
 
TDEC also encourages children ages five and under to 
not enter the falls and gorge areas. 
 
Signage at the trailhead and in the gorge area in 
English and Spanish will warn of the dangers of flash 
flooding and provide instructions in the event of a flood. 
The Cummins Falls State Park webpage will include an 
informative pop-up that will alert prospective visitors to 
the potential dangers and strenuous nature of the falls 
and the hike into the falls. A temporary visitor center 
has been erected over the trail leading to the falls. It is 
equipped with two 70-inch monitors playing a safety 
video on loop as visitors prepare to enter the trail. 
 
A weather monitoring station at the park now serves as 
the central hub for weather monitoring efforts. Located 
adjacent to the trailhead, park staff will monitor 
watershed-specific radar during park operating hours. 
 
“Park staff will evacuate the gorge when radar indicates 
rain anywhere in the watershed, not just the park 
itself,” Bryson said. “This is the most conservative and 
appropriate protocol at this time.” 
 

(TN.GOV, TDEC Implements Comprehensive Safety Improvement 

Strategy at Cummins Falls State Park, Will Reopen Falls and Gorge 

August 14, published August 13, 2019, available at 

https://www.tn.gov/environment/news/2019/8/13/tdec-implements-

comprehensive-safety-improvement-strategy-at-cummins-falls-state-
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park--will-reopen-falls-and-gorge-august-14.html, last visited October 3, 

2019.) 

92. None of the above measures was in place at the time of Steven 

Pierce’s death, despite the feasibility of such measures and despite the 

foreseeability of flash flooding and drowning deaths at Cummins Falls. 

93. Had such measures been in place, Steven Pierce’s life would 

have been spared. 

OTHER DEATHS AND INJURIES AT CUMMINS FALLS 

94. In June 2014, two 13-year-old boys died while swimming at 

Cummins Falls.  (TENNESSEAN.COM, Teens drowned at Cummins Falls 

identified, available at  

https://www.tennessean.com/story/news/local/2014/06/17/teens-drowned-

cummins-falls-identified/10710715/, last visited October 7, 2019.)  The 

teens were pulled under the water by a strong current.  Adults attempted 

to save the teens but were unsuccessful. 

95. In July 2015, a little over a year later, a 22-year-old Nashville 

man drowned at the falls in a very similar manner.  (HERALD-CITIZEN, 

Man drowns at Cummins Falls, published July 2, 2015, available at 
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http://herald-citizen.com/stories/man-drowns-at-cummins-falls,2699?, 

last visited October 7, 2019.)  The Herald-Citizen reported: 

This is the first drowning victim at the park this year, 
but emergency personnel say they have responded to the 
park numerous times this year in reference to falls and 
injuries.  Some estimate that there may have been as 
many as 25 injuries at the park this year. 

 
96. Well before the Falls officially became a State Park in 2012, 

injuries and deaths had been reported at the site.  (HERALD-CITIZEN, 

Efforts flowing to save Cummins Falls, published September 18, 2010, 

“Over the years, a number of people have died at the site.” 

97. Approximately 450,000 people visit Cummins Falls State 

Park every year, according to an estimate provided by Park Manager Ray 

Cutcher.  (HERALD-CITIZEN, Cummins Falls to get warning system, 

posted June 19, 2019, available at http://herald-

citizen.com/stories/cummins-falls-to-get-warning-system,35588, last 

visited October 9, 2019.)  As many as 3,000 to 4,000 people visit Cummins 

Falls each day. 
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LEGAL CLAIMS 

I. Negligence in Maintaining a Dangerous Condition on State 
Controlled Real Property;  

 
98. Plaintiffs re-allege all previous paragraphs. 

99. Plaintiffs specifically aver that the State is liable for the 

negligently maintained dangerous conditions at Cummins Falls State 

Park pursuant to Tennessee Code Annotated § 9-8-307(a)(1)(C). 

100. Plaintiffs specifically aver, consistent with that provision, 

that the foreseeability of a fatal flash flood was clearly established as of 

July 2017, if not earlier, when two people died in a flash flood under very 

similar circumstances to those of the June 2019 flash flood that took 

Steven Pierce’s life. 

101. Almost two years lapsed between the July 2017 flood and the 

June 2019 flood, and this lapse of time was sufficiently prior to the injury 

for the State to have taken appropriate measures. 

102. Appropriate measures would have included: 

a. implementing the stream gauge warning system that the 

State itself undertook to implement following the July 2017 flash flooding 

event; 
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b. closing the park when rain was in the forecast, especially 

given that the park had been closed for two days because of rain; 

c. closing the park following the phone call from the National 

Weather Service that rain was heading to the park; 

d. warning park guests of the dangers to small children; 

e. clearly marking high ground areas for safety in the event of a 

flash flood; 

f. providing life jackets at the Trail Waypoint at the beginning 

of the Falls Route, rather than only at the swimming area at the falls; 

g. posting warning signs advising park guests of the dangers of 

sudden flash floods; 

h. not misdirecting Curtis Pierce away from an exit path to 

safety (high ground) (while he was carrying his son) thereby trapping him 

and his son in floodwaters; 

i. following TDEC regulations and duties, including closing the 

park for the protection, safety and welfare of persons on the property 

(TDEC RULE 0400-02-02-.06 CLOSING OF AREAS); and providing   a 

safe condition for the protection of public health and safety in the 
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swimming hole/beach area at Cummins Falls (TDEC RULE 0400-02-02-

.26 SWIMMING AND BATHING). 

103. The State breached its duty of care under the circumstances 

by failing to implement any of the above measures before Steven Pierce’s 

death, despite the State’s awareness of the risk of flash flooding deaths 

occurring at Cummins Falls.  

104. The State was negligent for failing to follow its own 

regulations: TDEC RULE 0400-02-02-.06 CLOSING OF AREAS and 

TDEC RULE 0400-02-02-.26 SWIMMING AND BATHING.   

Non-applicability of Recreational Use Statutes 

105. Plaintiffs specifically aver that the Recreational Use Statutes 

(T.C.A. § 70-7-101, et. seq.) (“RUS”) have no application to this case 

because:  

a. The RUS does not apply to cases involving landowner 

negligence based on violation of a duty other than the landowner’s 

common law duty to maintain a safe premises. T.C.A. § 70-7-104(a)(2) 

provides that the RUS “does not limit the liability that otherwise exists 

for . . . (2) Injury . . . to persons to whom . . . the landowner . . . owed a 

duty to keep the land or premises safe or to warn of danger.”  Thus while 
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the RUS generally holds that a landowner owes no duty of care to keep 

land or premises safe “for entry or use by others” for recreational 

activities (T.C.A. § 70-7-102(a)), the RUS does not affect other existing 

legal duties owed by the landowner, including assumed duties and duties 

not based on the common law duty of landowners (T.C.A. § 70-7-

104(a)(2))(see also Wilkerson v. Altizer, 845 S.W.2d 774, 750 (Tenn. Ct. 

App. 1992), holding RUS inapplicable because the plaintiffs’ claim was 

“founded upon the duty of reasonable care owed to a social guest/invitee 

by a social host/landowner.”) (see also Matheny v. Tennessee Valley 

Authority, 503 F. Supp. 2d 917, 925 (M.D. Tenn. 2007), noting that RUS 

does not apply to claim for “the operation of a vehicle in an alleged 

negligent fashion, and by the alleged negligent training which was 

thereby exhibited.”) 

b. The RUS applies only to cases of premises liability. Here 

the Plaintiffs assert the negligent actions and activities of the landowner 

(including negligence and gross negligence in the maintenance, design, 

operation, management, supervision, and construction of the park as well 

as negligence in the custody, care, or control of persons) caused the death 

and injuries.  See e.g. Sallee v. Stewart, 827 N.W.2d 128, 156-157 (Iowa 
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2013) (RUS “is limited to premises liability claims” and does not preclude 

negligence supervision claims or claims of assumed duty, citing 

numerous cases); 

c. The State undertook and assumed the duty to guard and 

warn against the dangerous conditions at Cummins Falls and negligently 

breached this duty, a scenario for which the RUS does not provide 

immunity or a shield from liability; 

d. Plaintiffs’ complaint squarely falls within the 

jurisdiction of the Claims Commission since it is based on negligent 

maintenance of the park and negligent control of persons and the 

gravamen of the complaint is the conduct of the governing public entity 

(TDEC and the State employees); 

e. The RUS is inapplicable where the State voluntarily 

assumed protective services that were active and ongoing and of the 

character to induce reasonable public reliance. The State voluntarily 

assumed the duty of providing protective services; (warnings, life jackets, 

commands and directions during evacuation); it induced public reliance 

upon the expertise of those who provided the services in detecting and 
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warning of the existence of floodwaters, latent in character to the 

unknowing, park visitors;  

f. The RUS is inapplicable because the State, as the 

operator of the park, in its role in maintaining a safe park pursuant to 

TDEC regulations and duties, owed a duty to exercise reasonable care 

under all of the attendant circumstances to make the premises safe. 

Hames v. State, 808 S.W.2d 41, 44 (Tenn. 1991); 

g. Even if the RUS does apply, Plaintiffs have sufficiently 

pleaded the gross negligence exception at T.C.A. § 70-7-104(a)(1).  The 

State had actual knowledge of the danger of sudden flash flooding that 

could result in death; the State had knowledge that such fatal flooding 

was both foreseeable and probable, given the numerous drowning and 

flooding deaths in the park before June 2019; the State consciously failed 

to act to avoid the peril of flash flooding by implementing no remedial 

precautions whatsoever following the 2017 drowning deaths, despite the 

State’s awareness that such measures would provide sufficient warning 

to park rangers to prevent further deaths in the park; 

h. The Plaintiffs specifically aver that the death and 

injuries  suffered by Plaintiffs were not, as a matter of law and fact, 
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caused by  an “Act of God” or “force of nature”  because the death and 

injuries were not caused exclusively by the operation of the forces of 

nature and were in fact controlled and influenced by the power of man 

and with human intervention.  Further, the death and injuries could have 

been prevented or escaped from by foresight or prudence and the aid of 

appliances which the situation reasonably required. Butts v. S. Fulton, 

565 S.W.2d 879 (Tenn. Ct. App. 1977.)  Because the flash flooding episode 

was foreseeable and the danger it presented could have been escaped, the 

episode is not a “force of nature” under Tennessee law and the State’s 

negligence and gross negligence remain the proximate cause of Plaintiffs’ 

injuries; 

i. Even if the RUS does apply, it has no application to 

Plaintiffs’ claims for negligent care, custody, and control of persons.  (See 

Matheny v. Tennessee Valley Authority, 503 F. Supp. 2d 917, 925 (M.D. 

Tenn. 2007), noting that the RUS does not apply in a negligent training 

context.) 
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II. Breach of an Assumed Duty;  

106. The State further breached its duty of care by undertaking to 

implement the stream gauge warning system and then negligently 

failing to implement that system.  Such negligence constitutes breach of 

an assumed duty.  (T.C.A. § 9-8-307(c) (“The determination of the state’s 

liability in tort shall be based on the traditional tort concepts of duty and 

the reasonably prudent person's standard of care.”)  See also Stewart v. 

State, 33 S.W.3d 785, 793 (Tenn. 2000) (“the Claims Commission may 

properly exercise jurisdiction in cases in which a state highway patrol 

officer has assumed a duty to control local law-enforcement officials and 

is negligent in the discharge of that assumed duty. Cf. Marr v. 

Montgomery Elevator Co., 922 S.W.2d 526, 529 (Tenn. Ct. App. 1995) 

(“One who assumes to act, even though gratuitously, may thereby become 

subject to the duty of acting carefully.”)) 

107. Our Supreme Court has applied assumed duty under § 323 

and § 324 of the Restatement (Second) of Torts in addressing a 

tortfeasor's liability to third parties. Biscan v. Brown, 160 S.W.3d 462, 

483 (Tenn. 2005); Speaker v. Cates Co., 879 S.W.2d 811, 816 (Tenn. 1994), 

including assuming an affirmative duty by coming to the aid of or 
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rescuing another individual. See Lindsey v. Miami Dev. Corp., 689 

S.W.2d 856, 859 (Tenn. 1985); Downs ex rel. Downs v. Bush, 263 S.W.3d 

812, 820 (Tenn. 2008). 

108. The State further assumed a duty of care in undertaking to 

provide life jackets. 

109. The State breached its assumed duty of care in failing to 

provide life jackets at the Trail Waypoint and in requiring guests to 

return the life jackets before they had reached safety. 

110. The State further assumed a duty of care in undertaking to 

warn guests of the incoming flood waters.  

111. The State breached its assumed duty of care in negligently 

providing conflicting rescue instructions, depriving Curtis and Steven 

Pierce of crucial time in which to reach high ground.   
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III. Negligent Custody, Care, or Control of Persons. 

112. The State was negligent in its custody, care, or control of 

persons by: 

a.  failing to ensure that TDEC and Park Officials 

implemented the stream gauge warning system, as TDEC had 

undertaken and assumed the duty to do; 

b. failing to provide life jackets at the Trail Waypoint; 

c. failing to provide adequate rescue instructions to 

visitors, including Plaintiffs; 

d. failing to properly train Park Rangers in flash flood 

recuse operations, as evidenced by the contradictory and 

confusing rescue instructions given to visitors on June 9, 

2019; 

e. opening the park on June 9, 2019, despite the rain that 

had accumulate over the previous two days and despite the 

forecast of rain; 

f. keeping the park open despite a clear warning from the 

National Weather Service that rain was headed to the park; 
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g. instructing the Plaintiffs that they would be safe as long 

as they followed Park Rangers’ instructions and exited the 

water if the whistle blew; 

h. misdirecting Curtis Pierce away from an exit path to 

safety (high ground) (while he was carrying his son) thereby 

trapping him and his son in floodwaters; 

i. failing to follow TDEC regulations and duties, including 

closing the park for the protection, safety and welfare of 

persons on the property (TDEC RULE 0400-02-02-.06 

CLOSING OF AREAS); and providing a safe condition for the 

protection of public health and safety in the swimming 

hole/beach area at Cummins Falls (TDEC RULE 0400-02-02-

.26 SWIMMING AND BATHING); 

j. failing to provide refuge areas in case of an evacuation; 

k. failing to provide an adequate level of staffing and 

personnel; 

l. assuming a duty of care, custody, and control over park 

visitors, including Plaintiffs, and negligently breaching that 

duty.  
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DAMAGES 

113. Plaintiff realleges all previous paragraphs. 

114. As a result of the conduct of the State, Plaintiffs have suffered: 

a. the wrongful death of their minor child, Steven Pierce; 

b. serious mental and emotional distress; 

c. loss of enjoyment of life; 

d. loss of consortium; 

e. loss of spousal consortium; 

f. out-of-pocket expenses including the burial of their 

minor son; and 

g. all other damages that the evidence may prove. 

115. Plaintiffs request the full statutory limit of available 

monetary damages available to all three claimants (Curtis, Hannah, and 

Steven Pierce) under the law. 

Respectfully submitted, 
 
DAVID RANDOLPH SMITH & ASSOCIATES 
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By: _________________________________ 
Christopher W. Smith, TN BPR #034450  
David Randolph Smith, TN BPR #011905 
Dominick R. Smith. TN BPR #028783 
W. Lyon Chadwick. Jr. TN BPR #029599  
1913 21st Avenue South 
Nashville, Tennessee 37212 
615-742-1775 
csmith@drslawfirm.com  
drs@drslawfirm.com  
dom@drslawfirm.com  
lyon@drslawfirm.com 
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